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 Plaintiff-Appellant John Barranco requests direct appellate review in this 

Court pursuant to Mass. R. App. P. 11(a).  Direct appellate review is warranted 

because this case involves novel questions of statutory interpretation regarding 

Section 91 of the Retirement Law, G.L. c. 32.   

STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

For years, John Barranco was employed by two separate entities.  Add. 18.  

He served as the Executive Director for both the Merrimack Special Education 

Collaborative (“the Collaborative”), a public entity, and the Merrimack Education 

Center, Inc., (“MEC”), a related private non-profit organization.  Id.  His 

compensation was divided between them, and only the portion of his compensation 

attributed to the Collaborative was deemed to be “regular compensation” counted 

towards his retirement allowance.  His MEC compensation was not.  The 

Collaborative was among several public and private entities that engaged MEC.  

Add. 21-22.  In 2005, Barranco retired from his employment with the 

Collaborative and began collecting his retirement allowance from the 

Massachusetts Teachers’ Retirement System (“MTRS”).  His retirement allowance 

was based solely on his Collaborative compensation.  Add. 18.  Barranco 

continued to work for MEC and receive an annual salary.  Add. 22-23.  It was 

calculated based on the company’s annual revenues, a portion of which was earned 
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for services provided by MEC to the Collaborative.  Add. 22-23.  It was taxed and 

social security contributions were taken from it, just as they had always been. 

In 2010 and 2011, MTRS stopped paying Barranco’s retirement allowance, 

claiming his earnings from MEC were limited by G.L. c. 32, § 91, and that it was 

entitled to “recoup” $815,746.77 he earned through his public service for the 

Collaborative as “excess earnings” from his employment at MEC.  Add. 23-24.  

Put simply, the MTRS seized personal income Barranco earned from his long-time 

private employer.   

Barranco sought relief from the Division of Administrative Law Appeals 

(“DALA”), which ruled in favor of MTRS.  Add. 24.  Barranco filed objections to 

DALA’s decision with the Contributory Retirement Appeal Board (“CRAB”), but 

CRAB affirmed DALA’s decision.  Id.  Barranco then filed an action against 

CRAB and MTRS in Superior Court seeking judicial review pursuant to G.L. c. 

30A, § 14.  Add. 24.  After the parties filed cross-motions for judgment on the 

pleadings, the Superior Court allowed the motions of CRAB and MTRS and 

denied Barranco’s motion.  Add. 35. 
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STATEMENT OF THE ISSUES 

At the time John Barranco was hired and when he retired, General Laws c. 

32, § 91 prohibited public retirees from being paid “for any service rendered to the 

commonwealth or any county, city, town or district.”  Nevertheless, under 

subsection (b), public retirees could “be employed in the service of the 

commonwealth, county, city, town, or district,” subject to certain limitations on 

their hours and earnings.  And Section 91, unlike Section 91A, which deals with 

those retired for disabilities, does not apply to total earnings, including from 

private sector employment.  Public retirees employed pursuant to subsection (b) 

were required to annually certify the number of hours of their employment and the 

amount of their earnings and to return any “excess earnings” to the person 

responsible for paying their compensation.  See G.L. c. 32, § 91(c).  The questions 

presented by this appeal are: 

I. Whether Section 91 applies to educational collaboratives; 

II. Whether prior to 2009, the limitation on post-retirement earnings 

contained in Section 91 applied to a public retiree’s employment by a 

private entity; and 

III. Whether the Appeals Court’s holding in Flanagan v. Contributory 

Retirement Board should be corrected because retirement boards do not 

have authority to obtain excess earnings. 
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ARGUMENT  

I. Section 91 Does Not Apply to Educational Collaboratives. 

General Laws c. 32, § 91, applies only to a public retiree receiving a pension 

or retirement allowance from “the commonwealth” or any “county, city, town, 

district, or authority.”1 See G.L. c. 32, § 91(a)(“No person while receiving a 

pension, disability pension or retirement allowance from the commonwealth, or 

from any county, city, town, district. . . shall. . .”).  An educational collaborative is 

not a county, city, town, district, or authority.  It is instead a unique species of 

governmental body created by statute.  Pursuant to G.L. c. 40, § 4E, an educational 

collaborative is established when “[t]wo or more school committees of cities, 

towns and regional school districts and boards of trustees of charter schools. . . 

enter into a written agreement to provide shared programs and services.”   

The Superior Court incorrectly concluded that education collaboratives are 

covered by § 91(a) because they “are public entities under G.L. c. 40, § 4E, and are 

joint projects of their member municipalities and school districts.” 2  Add. 26.  

 
1 The version of § 91 in effect at the time of Barranco’s retirement did not include 

authorities in its list of covered public entities.  See St. 2009, c. 21 (adding 

“authority”). 

 
2 While an educational collaborative is a public entity, it is different from a 

municipality or school district.  Employees of an educational collaborative may 

participate in the state retirement system but, unlike a municipality or school 
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When the Legislature has intended to include education collaboratives in the sweep 

of a statute, it has done so expressly.3  Applying § 91 to all public entities rather 

than the specific categories of public entities enumerated in the law, as the 

Superior Court appears to do, would contravene legislative intent.  State lawmakers 

have used the term “public entity” in numerous other statutes.4  And they have 

referenced “other member unit of a retirement system” to broadly encompass 

public retirees.  See G.L. c. 32, § 19A.  Because the Legislature carefully employed 

these terms in other statutes, those terms are not to be implied in § 91.   

“When interpreting the absence of language in an otherwise 

detailed and precise statute, [courts] regard an omission as purposeful.”  City Elec. 

Supply Co. v. Arch Ins. Co., 481 Mass. 784, 788 (2019).  Section 91 is exceedingly 

precise: it explicitly lists the public entities to which it applies.  Its exclusion of 

educational collaboratives from that list thus ends the inquiry.  See Commonwealth 

v. Garvey, 477 Mass. 59, 62 (2017)(“If the meaning of the statutory language is 

clear and unambiguous, our inquiry ends.”).   

 

district, the collaborative must reimburse that system for the cost of benefits 

received by their employees.  See G.L. c. 32, § 28(4)(c).  And unlike a teacher 

employed by a school district, a teacher employed by an educational collaborative 

is not entitled to tenure or discharge process under G.L. c. 71, §§ 41 and 42.   
 
3 See, e.g., G.L. c.  29 § 27C; G.L. 40, § 4A ½; G.L. c. 69, § 1; G.L. c. 70, § 40. 
 
4 See, e.g., G.L. c. 21, § 33; G.L. c. 21E, § 22; G.L. 23G, § 47; G.L. c. 29, § 49C. 
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In MBTA Retirement Board v. State Ethics Commission, 414 Mass. 582, 587 

(1993), this Court held that the MBTA Retirement Board was not subject to the 

conflict of interest law because it was not a department of state government or an 

independent state authority, district, commission, instrumentality or agency.  See 

G.L. c. 268A, § 1(p)(defining “state agency”).  Likewise, in Perez v. Bay State 

Ambulance & Hosp. Rental Service, Inc., 413 Mass. 670 (1992), the Court held 

that emergency medical technicians did not qualify as “providers of health care” 

under G.L. c. 231, § 60B, because they were not included in the Legislature’s list 

of providers enumerated in the statute.  This Court should adhere to the principles 

applied in MBTA Retirement Board and Perez by declining to read the terms 

“educational collaborative” or “public entity” into the statute.   

II. Prior to 2009, Section 91 Did Not Limit Post-Retirement Employment 

for a Private Corporation. 

 In 2005, when Barranco retired from public service, Section 91(a) prohibited 

a person “while receiving a pension, disability pension or retirement allowance 

from the commonwealth, or from any county, city, town, or district, after the date 

of his retirement” from being “paid for any service rendered to the commonwealth 

or any county, city, town or district.” Subsection (b) provided that “in addition to 

and notwithstanding the foregoing provisions of this section or similar provisions 

of any special law, any person who has been retired and who is receiving a pension 

or retirement allowance, under the provisions of this chapter or any other general 
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or special law, from the commonwealth, county, city, town, or district, may. . .  be 

employed in the service of the commonwealth, county, city, town, or district.” 5 

(Emphasis added). Subsection (a) thus prohibited payment for “any service 

rendered to” an enumerated public entity while subsection (b) permitted 

“employ[ment] in the service of” such entities, subject to hours and earnings 

restrictions.    

 “Service” is defined in G.L. c. 32, §1, as “service as an employee in any 

governmental unit for which regular compensation is paid.”  (Emphasis added).  

Section 1 instructs, however, that the definitions contained therein are “conclusive 

only as used in sections 1 through 28.”  The meaning of the term “service” in § 91 

is therefore initially “construed according to the common and approved usage of 

the language,” G.L. c. 4, § 6, which “may be derived from . . . dictionary 

definitions,” Drake v. Leicester, 484 Mass. 198, 200 (2020).  Webster’s New 

Universal Unabridged Dictionary contains twenty-two definitions of “service.”  

There are two definitions relevant to this case: defining service as “employment, 

 
5 Service as an outside consultant in an entity providing services is different in kind 

than service as an employee.  In 2009, the Legislature amended § 91(b) to limit the 

hours and compensation of a public retiree employed in the service of the 

commonwealth “as a consultant or independent contractor or as a person whose 

regular duties require that his time be devoted to the service of the commonwealth, 

county, city, town, district or authority.”  St. 2009, c. 21 This amendment applied 

to all members of retirement systems who retired after July 1, 2009, and thus was 

inapplicable to Barranco, who retired from public service in 2005. St. 2009, c. 26. 
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especially public employment” or as “work done or duty performed for another or 

others; a servicing; professional services, repair service, a life devoted to public 

service.”   

To determine which definition of “service” should control its interpretation 

of § 91, the Court should examine the provision as a whole.  See Lynch v. 

Crawford, 483 Mass. 631, 639 (2019)(“We examine all the provisions of a statute, 

not just isolated phrases, and seek, where possible, to construe the various 

provisions of a statute in harmony with one another, recognizing that the 

Legislature did not intend internal contradiction.”)(internal quotation and citation 

omitted).  The prohibition in subsection (a) applies to “any service rendered to the 

[enumerated entity],” while the exception authorized by subsection (b) uses the 

phrase “employment, in the service of the [enumerated entity].”  Interpreting 

“service” to refer to an individual’s employment with an enumerated entity is the 

only reasonable construction of § 91 that reconciles its differential phraseology.   

This interpretation also accords with the public policy furthered by § 91, 

which is to prevent public retirees from retiring from one position in government, 

receiving a pension, accepting employment elsewhere in government, and then 

making more money than if the employee had not retired.  Bristol County. Ret. Bd. 

v. Contributory Ret. Appeal Bd., 65 Mass. App. Ct. 443, 447 (2006).  Barranco 

retired from public service, continued his private employment with MEC, and 
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made less money than he would have had he not retired.  MTRS confiscated the 

bulk of his private earnings.   

III. The Appeals Court’s Holding in Flanagan v. Contributory Retirement 

Board Should Be Corrected Because Retirement Boards Do Not Have 

Authority to Lay Claim to Excess Earnings Under Section 91. 

 Section 91(c) requires a public employee covered by subsection (b) to 

“certify to his employer and the treasurer or other person responsible for the 

payment of the compensation for the position in which he is to be employed, the 

number of days or hours which he has been employed in any such calendar year 

and the amount of earnings therefrom.”  If the public employee’s number of hours 

exceeds 960, the employee must return the excess earnings “to the appropriate 

treasurer or other person responsible for the payment of compensation.”  If the 

public employee does not return the excess earnings, an action in contract may be 

brought “by the appropriate treasurer or other person responsible for the payment 

of the compensation of any such person.”  (Emphasis added).  Accordingly, the 

only person authorized by the statute to bring an action to collect excess earnings 

from a public retiree is the individual responsible for compensating the employee.  

The statute does not authorize a retirement board to bring such an action.  Nor does 

it authorize a retirement board to lay claim to earnings paid by a private entity. 
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 In Flanagan v. Contributory Retirement Bd., 51 Mass. App. Ct. 862 (2001), 

the Appeals Court reversed a decision by the Superior Court that only an employer, 

and not a retirement board, could take action to recover excess earnings under  

§ 91(c).   The Appeals Court held that a retirement board has “implicit authority” 

to lay claim to excess earnings despite the absence of any reference to a retirement 

board in § 91, citing the general authority of a retirement board under G.L. c. 32, § 

20(5)(b), to “have such other powers and shall perform such other duties and 

functions as are necessary to comply with such provisions.”  That decision was 

never appealed to this Court.  Plaintiff-Appellee Flanagan did not even file a brief 

in the Appeals Court, depriving it of the benefit of legal research and argument 

from the opposing party.  Flanagan, 51 Mass. App. Ct. at 859. 

 The Appeals Court’s holding in Flanagan is incorrect because an 

administrative agency cannot “exceed the authority conferred by the statutes by 

which the agency was created.”  Massachusetts Mun. Wholesale Elec. Co. v. 

Massachusetts Energy Facilities Siting Council, 411 Mass. 183, 201 (1991). 

Retirement boards are not mentioned in § 91, and there is no provision in the 

retirement system statute that authorizes them to take compensation paid by an 

employer.   Section 91(c) is especially inapplicable when applied to private 
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compensation, as is the case here.  It is also directly contrary to G.L. 32, § 19, 

which bars attachment, assignment, and execution on pensions.6   

The general provisions in § 20(5)(b) do not save MTRS’s action because 

granting it authority to take monies paid by an employer is not “necessary to 

comply” with the provisions of the retirement law.  G.L. c. 32, § 20(5)(b).  Section 

91 sets forth a specific mechanism for compliance that places the onus on public 

retirees and their public employers.  This makes sense because the excess earnings 

are exchanged between those parties, and the public employer is entitled to receive 

a public retiree’s § 91(c) certification.  As a retirement board is not entitled to 

receive such certification, it cannot reasonably be implied that state lawmakers 

intended to implicitly authorize it to collect excess earnings.   

REASONS WHY DIRECT APPELLATE REVIEW IS APPROPRIATE 

 Direct appellate review is warranted because this case presents novel 

questions regarding the proper interpretation of § 91 that affect the public interest.  

Specifically, this case raises two statutory interpretation questions of first 

impression: (1) whether § 91 applies to educational collaboratives when they were 

not included in the list of public entities specifically enumerated in the statute; and 

 
6 Flanagan failed to discuss this provision.   
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(2) whether, prior to 2009, the limitation on post-retirement earnings applied to a 

public retiree’s employment by a private non-profit organization.7   

This case also presents an opportunity for the Court to evaluate whether the 

Appeals Court incorrectly held in Flanagan that a retirement board has authority to 

lay claim to an employee’s excess earnings under § 91, even though it is not 

responsible for paying the employee’s compensation.  These questions have 

significance well beyond the scope of this case and thus are “of such public interest 

that justices require final determination by the full Supreme Judicial Court.” Mass. 

R.A.P. 11(a). 

CONCLUSION 

 For the foregoing reasons, Appellant-Plaintiff John Barranco respectfully 

requests that this Court allow the application for direct appellate review. 

       

Respectfully Submitted, 

      John B. Barranco, 

By his attorneys, 

      /s/ Nicholas Poser  

 
7 Due to the prolonged appeal process required by G.L. c. 32, involving appeals of 

a retirement board’s decision to two administrative agencies before ever reaching a 

court, there are other members with pending cases involving the proper 

interpretation of the pre-2009 version of § 91.   
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01121/2022 Plaintiff John B Barranco's Motion for 
Judgment on the Pleadings 
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3/21/23, 9:58 AM Case Details - Massachusetts Trial Court 4 

Docket Docket Texl 
Date 

01121/2022 John B Barranco's Memorandum in support of 
Plaintiffs Motion for Judgment on the Pleadings 

01/21/2022 Contributory Retirement Appeal Board's Memorandum in support of 
Its Cross Motion for Judgment on the Pleadings and in Opposition to Plaintiffs Motion for Judgment on the 
Pleadings 

01/2112022 Opposition to to Plaintiffs Motion for Judgment on the Pleadings and Cross Motion for Judgment on the 
Pleadings filed by Teachers Retirement Board 

01/21/2022 Reply/Sur-reply 

Plaintiff John Barrancos Reply to Defendant Contributory Retirement Appeal Boards Opposition to Motion 
for Judgment on the Pleadings 

01/21/2022 Plaintiff John B Barranco's Notice of 
Filing 

01/21/2022 Plaintiff John B Barranco's Submission of 
List of Documents 

01/21/2022 Plaintiff John B Barranco's Certificate of 
Service 

01/21/2022 Defendant Contributory Retirement Appeal Board's Motion for 
Judgment (Cross) 

01/25/2022 Reply/Sur-reply 

Plaintiff John Barranco's Reply to Defendant Massachusetts Teachers Retirement Systems Opposition to 
Motion for Judgment on the Pleadings 

01/31/2022 Event Result:: Hearing for Judgment on Pleading scheduled on: 
02/08/2022 02:00 PM 

Has been: Rescheduled For the following reason: By Court prior to date 
Hon. Peter B Krupp, Presiding 
Staff: 

Steven J Masse, Assistant Clerk Magistrate 

01/31/2022 The following form was generated: 

Notice to Appear 
Sent On: 01/31/2022 09:34:18 

05/05/2022 Event Result:: Hearing for Judgment on Pleading scheduled on: 
05/05/2022 03:00 PM 

Has been: Held via Video/Teleconference 
Christine M Roach, Presiding 
Staff: 

Christine M Hayes, Assistant Clerk 

08/10/2022 Endorsement on Motion for Judgement on the Pleadings (#17 0): DENIED 
Following hearing and review, motion DENIED. Please see memorandum and ruling of this date. (Roach, 
J.) 08/08/2022 

08/10/2022 Endorsement on Motion for Judgement on the Pleading's - Cross Motion (#19.0): ALLOWED 
Following hearing and review, motion ALLOWED. Please see memorandum and ruling as of this date. 
08/08/2022 (Roact,, J.) 

Applies To: Contributory Retirement Appeal Board (Defendant) 

08/10/2022 Endorsement on Motion for Judgement on the Pleading's and Cross Motion for Judgement on the 
Pleading's (#21.0): ALLOWED 
Following hearing, motion ALLOWED. Please see memorandum and ruling of this date. (Roach, J.) 
08108/22 

08110/2022 MEMORANDUM & ORDER: 

Memorandum of Ruling on Cross-Motion's for Judgement on the Pleading's (Papers 17, 19, & 21) 

Judge: Roach. Christine M 

08/15/2022 JUDGMENT on the Pleadings entered: 

After hearing and consideration thereof; 

It is ORDERED and ADJUDGED: 
that the Defendant Contributory Retirement Appeal Board's Cross-Motion for Judgment on the Pleadings 
and the Defendant Massachusetts Teachers Retirement System's Cross-Motion for Judgment on the 
Pleadings are each ALLOWED. The Plaintiff John Barranco's Motion for Judgment on the Pleadings is 
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3/21/23, 9:58AM Case Details - Massachusetts Trial Court 4 

Docket Text 

DENIED and This matterisDISMISSE·[)_'entered on docket pursuant to Mass lfCiv P 58(a) andnot~e 
sent to parties pursuant to Mass R Civ P 77(d) 

10/06/2022 Plaintiff John B Barranco's Notice of 
Appeal 

10/06/2022 Notice of appeal filed. (See p#26) 

Notice sent 10/7/22 

Applies To: Barranco, John B (Plaintiff) 

10/14/2022 Notice of non-intention to order Transcript 

02/23/2023 Notice of assembly of record sent to Counsel 

02/23/2023 Notice to Clerk of the Appeals Court of Assembly of Record 

03/01/2023 Notice of Entry of appeal received from the Appeals Court 
In accordance with Massachusetts Rule of Appellate Procedure 10(a)(3), please note that the above­
referenced case (2023-P-0217) was entered in this Court on February 27, 2023. 

· Case Disposition 
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Judgment after Finding on Motion 08/15/2022 
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